HIST 3318: AMERICAN LEGAL AND CONSTITUTIONAL HISTORY, 1860 TO PRESENT
Fall 2012

Instructor: Oliver Lee Bateman

Office Number: UNIVERSITY HALL, ROOM 329

Office Telephone Number: 817-272-2861

Email Address: oliver.bateman@uta.edu

Office Hours: 11:30 a.m.-12:45 p.m., MWF
 
Time and Place of Class Meetings: BUSINESS BUILDING (COBA), ROOM 141
10:00 a.m.-10:50 a.m., MWF

Description of Course Content: In this course, we will examine the rise of judicial power after the Civil War; the attempts to check judicial discretion that occurred during the White and Taft Courts; the “Rights Revolution” begun by the Hughes Court and brought to its fullest flowering by the “activist” members of the Warren Court; and the schizophrenic judicial policymaking that has characterized the Burger, Rehnquist, and Roberts Courts. The influence of international law, which is cited with ever-increasing frequency as persuasive authority by state and federal courts, will also be discussed.  

Over these twelve weeks, you will not only learn about the past but also learn how to learn about the past. In order to ensure that the latter goal is achieved, we will avoid simplistic monocausal interpretations and instead reason our way to well-supported answers about many of the curious and controversial aspects of American legal history. Groundbreaking cases like Roe v. Wade and Miranda v. Arizona have been stripped of nuance by the commentators and politicians who sometimes deploy them as buzzwords.

Student Learning Outcomes: Each week, we will sort fact from fiction while examining the themes around which this course has been organized:

1.  The continuing tension between scholars such as Morton Horwitz who have argued that law has furnished with elites with a means for social control and others, like J. Willard Hurst, who believe that the rule of law has fostered economic growth and limited the authority of government while functioning as a device through which antagonistic interests can resolve their conflicts in a peaceable manner.  

2.  The increasing attention paid to the Supreme Court of the United States as a public institution, a phenomenon we will study in detail through our close reading of Woodward and Armstrong’s The Brethren. 

3.  The seemingly endless debates that have polarized American judicial culture since the nation’s inception:  “state’s rights” versus a “federal system,” “activist” judging versus “restrained” judging, and the demand for popular oversight of judges (as evidenced by the elected state judiciaries that became a common feature of our federal system during the “Age of Jackson” and later by Franklin Roosevelt’s “court-packing” plan) as set against the desire to insulate the judiciary from the caprices of the electorate.

4.  The so-called “internationalization” of American jurisprudence, as evidenced by groundbreaking decisions such as Lawrence v. Texas.  


Required Textbooks and Other Course Materials: Hall, Kermit and Peter Karsten.  The Magic Mirror:  Law in American History.  Oxford University Press (2nd Edition, 2009).  

Woodward, Bob and Scott Armstrong.  The Brethren: Inside the Supreme Court.  Simon & Schuster (1979).

Note:  With regard to The Magic Mirror—the core text for this course—you may, for reasons of cost or convenience, choose to the use an earlier edition of this work.  Please be advised that you are doing so at your own risk, as the reading assignments and examination questions will be taken from the most recent edition (i.e., the edition co-authored by Peter Karsten).

Grading:  Your grade will consist of four components:

		Participation and attendance:	10%
		Midterm examination: 		30%
		Final examination:			30%
		Case briefs (5):			30%

Attendance: Participation and attendance may be further subdivided:

Attendance – 5% of final grade (for every class that you miss you lose 1%). Arriving 5 minutes late and/or leaving before the end of the class period are equivalent to absences. You may miss three classes without having to provide an excuse. Disruptive behavior such as leaving early, reading newspapers, answering cellular phones, text messaging, and insulting classmates will not be tolerated.  In general, I expect you to behave in a mature, professional manner.

Participation – 5% of final grade. You must participate in discussion during every class. I will score your participation in the following way:
· ½ a point – if your participation consisted of 1-2 brief comments, such as providing a short answer to a question posed in class
· 1 point – if you participated actively in the discussion, making several relevant comments during that week’s class.

Because this is an upper-division course with a heavier reading load, it will only be as successful as the preparation and thoughtfulness of its participants.  You are expected to read all of the required readings carefully before each class and come prepared to discuss those readings in class.

Descriptions of major assignments and examinations: The midterm examination (02/23) and final examination (04/27) consist of short-answer and essay questions. 

The case brief (of which 5 will be turned in during the course of the semester) is a 3-5 page, double-spaced document in which you will address the following points in a systematic manner for that week’s “assigned case”:

1) The relevant facts of the case.

2) The specific holding of the case, as announced by the writer of the majority opinion.

3) An analysis of the court’s reasoning in reaching its decision, making reference to important precedents that may have impelled this result.

4)  A short discussion of the dissent, in situations where I advise you beforehand that such a discussion is warranted.

5) A detailed treatment of the case’s historical significance.  This section should comprise at least 50% of your brief and consist of a careful summary of the social, political, and cultural impact of the case, as supported by citations from one of the required text for this classic or a scholarly article found using a searchable archive such as HeinOnline.

Since some—though by no means all—of you have enrolled in this course as a sort of “introduction” to the course of study offered at a law school, I will attempt to simulate the experience of thinking like a lawyer as nearly as I can while nonetheless still accounting for the competing (and certainly no less pressing) demands of teaching you how to think about the past.  

UTA NOTE TO STUDENTS:  You are expected to keep track of their performance throughout the semester and seek guidance from available sources (including the instructor) if your performance drops below satisfactory levels. A general rule of thumb is this: for every credit hour earned, you should spend 3 hours per week working outside of class. Beyond the time required to attend each class meeting, you should expect to spend at least an additional 9 hours per week of your own time in course-related activities, including reading required materials, completing assignments, preparing for exams, etc. 

Make-up Exams: In the event of a documented medical emergency, I will schedule a make-up examination for you that will take place during office hours.

Grade Grievances:  Any appeal of a grade in this course must follow the procedures and deadlines for grade-related grievances as published in the current undergraduate catalog. For the full text of this policy, see http://wweb.uta.edu/catalog/content/general/academic_regulations.aspx#10.  

UTA Drop Policy: Students may drop or swap (adding and dropping a class concurrently) classes through self-service in MyMav from the beginning of the registration period through the late registration period. After the late registration period, students must see their academic advisor to drop a class or withdraw. Undeclared students must see an advisor in the University Advising Center. Drops can continue through a point two-thirds of the way through the term or session. It is the student's responsibility to officially withdraw if they do not plan to attend after registering. Students will not be automatically dropped for non-attendance. Repayment of certain types of financial aid administered through the University may be required as the result of dropping classes or withdrawing. For more information, contact the Office of Financial Aid and Scholarships (http://wweb.uta.edu/ses/fao).

Americans with Disabilities Act: The University of Texas at Arlington is on record as being committed to both the spirit and letter of all federal equal opportunity legislation, including the Americans with Disabilities Act (ADA). All instructors at UT Arlington are required by law to provide "reasonable accommodations" to students with disabilities, so as not to discriminate on the basis of that disability. Any student requiring an accommodation for this course must provide the instructor with official documentation in the form of a letter certified by the staff in the Office for Students with Disabilities, University Hall 102. Only those students who have officially documented a need for an accommodation will have their request honored. Information regarding diagnostic criteria and policies for obtaining disability-based academic accommodations can be found at www.uta.edu/disability or by calling the Office for Students with Disabilities at (817) 272-3364.

Academic Integrity: All students enrolled in this course are expected to adhere to the UT Arlington Honor Code:

I pledge, on my honor, to uphold UT Arlington’s tradition of academic integrity, a tradition that values hard work and honest effort in the pursuit of academic excellence. 
I promise that I will submit only work that I personally create or contribute to group collaborations, and I will appropriately reference any work from other sources. I will follow the highest standards of integrity and uphold the spirit of the Honor Code.

Violators will be disciplined in accordance with University policy, which may result in the student’s suspension or expulsion from the University.

Student Support Services: UT Arlington provides a variety of resources and programs designed to help students develop academic skills, deal with personal situations, and better understand concepts and information related to their courses. Resources include tutoring, major-based learning centers, developmental education, advising and mentoring, personal counseling, and federally funded programs. For individualized referrals, students may visit the reception desk at University College (Ransom Hall), call the Maverick Resource Hotline at 817-272-6107, send a message to resources@uta.edu, or view the information at www.uta.edu/resources.


Electronic Communication: UT Arlington has adopted MavMail as its official means to communicate with students about important deadlines and events, as well as to transact university-related business regarding financial aid, tuition, grades, graduation, etc. All students are assigned a MavMail account and are responsible for checking the inbox regularly. There is no additional charge to students for using this account, which remains active even after graduation. Information about activating and using MavMail is available at http://www.uta.edu/oit/cs/email/mavmail.php.

Student Feedback Survey: At the end of each term, students enrolled in classes categorized as lecture, seminar, or laboratory shall be directed to complete a Student Feedback Survey (SFS). Instructions on how to access the SFS for this course will be sent directly to each student through MavMail approximately 10 days before the end of the term. Each student’s feedback enters the SFS database anonymously and is aggregated with that of other students enrolled in the course. UT Arlington’s effort to solicit, gather, tabulate, and publish student feedback is required by state law; students are strongly urged to participate. For more information, visit http://www.uta.edu/sfs.

Final Review Week: A period of five class days prior to the first day of final examinations in the long sessions shall be designated as Final Review Week. The purpose of this week is to allow students sufficient time to prepare for final examinations. During this week, there shall be no scheduled activities such as required field trips or performances; and no instructor shall assign any themes, research problems or exercises of similar scope that have a completion date during or following this week unless specified in the class syllabus. 



Course Schedule:  

WEEK OF 08/20/2012 (FIRST CLASS ON 08/24)
LECTURES:  “AN INTRODUCTION TO AMERICAN LEGAL HISTORY”
READING ASSIGNMENTS:  “NATURAL LAW,” OLIVER WENDELL HOLMES, JR.  AVAILABLE HERE: HTTP://TEACHINGAMERICANHISTORY.ORG/LIBRARY/INDEX.ASP?DOCUMENT=1438 (RECOMMENDED)

WEEK OF 08/27/2012
LECTURES:  “LAW, INDUSTRIALIZATION, AND THE BEGINNINGS OF THE REGULATORY STATE”
READING ASSIGNMENT:  MIRROR, PP. 208-268
CASE ASSIGNMENT (BRIEF #1, POSSIBLE DUE DATES):  MUNN V. ILLINOIS, 94 U.S. 113 (1877) – OR – LOCHNER V. NEW YORK, 198 U.S. 45 (1905)

WEEK OF 09/03/2012 (NO CLASS ON 09/03, LABOR DAY)
LECTURES:  “CULTURAL PLURALISM, TOTAL WAR, AND THE FORMATION OF MODERN LEGAL CULTURE”
READING ASSIGNMENT:  MIRROR, PP. 268-310
JOSEPH HUTCHESON, “THE JUDGEMENT INTUITIVE:  THE FUNCTION OF THE ‘HUNCH’ IN JUDICIAL DECISION” (ACCESSIBLE AT HTTP://ALH.HOUSEOFRUSSELL.COM/DOCS/HUTCHESON.HTML)
CASE ASSIGNMENT (BRIEF #2, POSSIBLE DUE DATES):  ERIE V. TOMPKINS, 304 U.S. 64 (1938)  

WEEK OF 09/10/2012
LECTURES:  “LAW AND SOCIETY IN THE COLD WAR YEARS, 1946-1990”
READING ASSIGNMENT:  MIRROR, PP. 310-340
BRETHREN, PP. 1-109
CASE ASSIGNMENT (BRIEF #3, POSSIBLE DUE DATES):  GREENMAN V. YUBA POWER PRODUCTS, 59 CAL. 2D (1963); ALSO READ THE TRAYNOR CONCURRENCE IN ESCOLA V. COCA-COLA, 24 CAL. 2D 453 (1944)

WEEK OF 09/17/2012
LECTURES:  “THE BURGER COURT:  JUSTICE IN TRANSITION”
READING ASSIGNMENT:  BRETHREN, PP. 109-273
CASE ASSIGNMENT (BRIEF #4, POSSIBLE DUE DATES):  SAN ANTONIO V. RODRIGUEZ, 411 U.S. 1 (1973). PAY CAREFUL ATTENTION TO THE MARSHALL DISSENT, AND ALSO READ PP. 311-312 IN BRETHREN.

WEEK OF 09/24/2012
FILM TBA, IN-CLASS, 09/24/2012
REVIEW, IN-CLASS, 09/26/2012
MIDTERM EXAMINATION, IN-CLASS, 09/28/2012

WEEK OF 10/01/2012
LECTURES:  “EQUAL RIGHTS AND THE LAW, 1960-2000”
READING ASSIGNMENT:  BRETHREN, PP. 273-423
CASE ASSIGNMENT (BRIEF #5, OPTIONAL DUE DATE):  REGENTS OF THE UNIVERSITY OF CALIFORNIA V. BAKKE, 438 U.S. 265 (1978)

WEEK OF 10/08/2012
LECTURES:  “THE SECRET LIVES OF THE SUPREME COURT JUSTICES”
READING ASSIGNMENT:  BRETHREN, PP. 423-480 (FINISH WHATEVER YOU WERE UNABLE TO READ LAST WEEK)
CASE ASSIGNMENT (BRIEF #6, POSSIBLE DUE DATES): ROE V. WADE, 410 U.S. 113 (1973)


WEEK OF 10/15/2012
LECTURES:  “THE NEW JUDICIAL FEDERALISM”
READING ASSIGNMENT: 
BRETHREN, PP. 480-539
WILLIAM BRENNAN, “THE BILL OF RIGHTS AND THE STATES” (HANDOUT)
BRENNAN, “STATE CONSTITUTIONS AND THE PROTECTION OF INDIVIDUAL RIGHTS” (J-STOR, WILL DISTRIBUTE VIA E-MAIL)
CASE ASSIGNMENT (BRIEF #7, POSSIBLE DUE DATES):  SERRANO V. PRIEST, 5 CAL.3D 584 (1971) – OR - ROBINSON V. CAHILL, 62 N.J. 473 (1973)


WEEK OF 10/22/2012
LECTURES:  “JUDICIAL POLITICS:  ELECTIONS AND CONFIRMATION HEARINGS, 1980-2010”
READING ASSIGNMENT:  CHRIS BONNEAU AND MELINDA GANN HALL, IN DEFENSE OF JUDICIAL ELECTIONS (WILL DISTRIBUTE VIA E-MAIL)
JAN GREENBERG, SUPREME CONFLICT (SUMMARY SENT VIA E-MAIL)
CASE ASSIGNMENT (BRIEF #8, POSSIBLE DUE DATES): PLANNED PARENTHOOD V. CASEY, 505 U.S. 833 (1992)

WEEK OF 10/29/2012
LECTURES:  “THE SUPREME COURT AND THE AMERICAN ELITE”
READING ASSIGNMENT:  MIRROR, PP. 341-384
CASE ASSIGNMENT (BRIEF #9 , POSSIBLE DUE DATES):  KENNEDY V. LOUISIANA, 554 U.S. 407 (2008)

WEEK OF 11/05/2012
LECTURES:  “AMERICAN LEGAL HISTORY IN TRANSNATIONAL CONTEXT”
CASE ASSIGNMENT (BRIEF #10 , POSSIBLE DUE DATES):  LAWRENCE V. TEXAS, 539 U.S. 558 (2003); ALSO SEE DUDGEON V. THE UNITED KINGDOM (ACCESSIBLE AT HTTP://CMISKP.ECHR.COE.INT/TKP197/VIEW.ASP?ACTION=HTML&DOCUMENTID=695350&PORTAL=HBKM&SOURCE=EXTERNALBYDOCNUMBER&TABLE=F69A27FD8FB86142BF01C1166DEA398649)

WEEK OF 11/12/2012
LECTURES:  “THE COURTS AND THE AMERICAN PEOPLE”
READING ASSIGNMENT:  LYNN MATHER, “COURTS IN AMERICAN POPULAR CULTURE”; GREGORY CALDEIRA AND KEVIN MCGUIRE, “WHAT AMERICANS KNOW ABOUT THE COURTS AND WHY IT MATTERS”; GERALD ROSENBERG, “THE IMPACT OF COURTS ON AMERICAN LIFE” (ALL FROM KERMIT HALL AND KEVIN MCGUIRE, THE JUDICIAL BRANCH, WILL BE DISTRIBUTED IN PDF FORMAT VIA E-MAIL)
CASE ASSIGNMENT (BRIEF #11, POSSIBLE DUE DATES):  DISTRICT OF COLUMBIA V. HELLER, 554 U.S. 570 (2008)

WEEK OF 11/19/2012 (CLASS MEETS ON 11/19, CLASS DOES NOT MEET ON 11/21)
LECTURES:  “OBAMACARE”
CASE ASSIGNMENT (BRIEF #12, POSSIBLE DUE DATES):  NATIONAL FEDERATION OF INDEPENDENT BUSINESS V. SEBELIUS, 2012 WL 2427810 (2012)

WEEK OF 11/26/2012
LECTURES:  “GAY MARRIAGE AND THE CULTURE WARS”
CASE ASSIGNMENT (BRIEF #13, POSSIBLE DUE DATES):  GOODRIDGE V. DEPT. OF PUBLIC HEALTH, 440 MASS. 309 (2003) – OR – VARNUM V. BRIEN, 763 N.W.2D 862 (2009) – OR – BAKER V. VERMONT, 744 A.2D 864 (1999)


WEEK OF 12/03/2012 (LAST CLASS MEETING, 12/05/2012)
LECTURES:  “THE FUTURE OF THE JUDICIAL BRANCH:  COURTS AND DEMOCRACY IN THE TWENTY-FIRST CENTURY”
REVIEW FOR FINAL EXAMINATION, 12/05/2012

FINAL EXAMINATION, IN-CLASS. RELEVANT INFORMATION CAN BE FOUND HERE: HTTP://WWEB.UTA.EDU/SES/RECORDSANDREGISTRATION/CONTENT/GENERAL_INFORMATION/REGISTRATION.ASPX

NOTE :  AS THE INSTRUCTOR FOR THIS COURSE, I RESERVE THE RIGHT TO ADJUST THIS SCHEDULE IN ANY WAY THAT SERVES THE EDUCATIONAL NEEDS OF THE STUDENTS ENROLLED IN THIS COURSE.  --OLB
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